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I. INTRODUCTION 
	





tween	21%	 to	60%	of	 their	 total	 financial	 losses.3	The	European	Parliament	
passed	the	EU	Directive	on	the	protection	of	persons	who	report	breaches	of	
Union	law	(EU	Whistleblower	Protection	Directive)	on	16	April	2019.	The	di-
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7		 Results	 of	 the	 voting	 as	 of	 3.6.2019,	 viewed	 on	 2.3.2020	 under:	 https://www.parla-
ment.ch/de/ratsbetrieb/amtliches-bulletin/amtliches-bulletin-die-verhandlungen?Sub-
jectId=46133#votum21	x	 respectively	 results	of	 the	voting	as	of	5	March	2020,	viewed	on	13	
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III. THE SWISS DRAFT LAW IN LIGHT OF THE EU WHISTLEBLOWER PRO-
TECTION DIRECTIVE 
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Despite	 the	 introduction	 of	 whistleblowing	 systems	 by	 Swiss	 companies	 al-
ready	being	far	advanced,	the	Swiss	Federal	Council	(Bundesrat)	proposed	to	
introduce	 statutory	 regulations	 on	 this	 topic.	 Through	 these	 regulations	 the	
Swiss	Federal	Council	(Bundesrat)	aimed	to	procure	legal	certainty	in	all	areas.	











In	 contrast	 to	 the	 CH-Draft-CO,	 the	 EU	 Whistleblower	 Protection	 Directive	
obliges	corporates	and	communities	 that	provide	 for	a	certain	size	 to	 imple-
ment	whistleblowing	systems	and	determines	minimum	standards.	
	












Act	 (Bundespersonalgesetz,	 BPG)17 	applies	 to	 public	 service	 employees	 and	
regulates	in	Art.	22a	BPG	the	right	and	the	duty	to	report	in	the	case	of	detected	
grievances.18	Customers,	suppliers,	shareholders	and	other	stakeholders	with	
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C. Material Scope of Application 
	








21		 Based	on	a	risk	assessment,	Member	State	rules	may	also	oblige	entities	 from	other	sectors	 to	
implement	reporting	systems,	irrespective	of	their	size	(recital	48),	and	to	incentivize	smaller	en-
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1. Report to Employer (1st Cascade) 
	










whistleblower	must	 prove	 that	 the	 reporting	procedures	 are	 ineffective	 and	
that	a	report	to	the	employer	would	therefore	have	no	impact.34	Thus,	 in	the	
case	of	an	implemented	reporting	system,	a	report	directly	to	the	competent	
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a) Internal Whistleblowing Systems 
	
The	employer	is	left	with	sufficient	freedom	in	designing	its	whistleblowing	sys-





aa) Permitted Reporting Channels 
	
The	CH-Draft-CO	differentiates	between	internal	and	external	persons	and	of-
fices	 that	are	authorized	 to	accept	a	report	(Art.	321abis	para.	1	 letter	b.	CH-
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cc) Reporting Channels 
	







tems.	 In	 practice,	 Swiss	 companies	 offer	 three	 different	 reporting	 channels:	
email,	meetings	 in	person	at	 the	 responsible	office,	 and	 reporting	by	phone.	
Only	31%	of	the	companies	offer	an	Internet-based	whistleblowing	system.41	
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The	CH-Draft-CO	permits	anonymous	reports42	and	therewith	recognizes	that	
anonymous	 reports	 may,	 under	 given	 circumstances,	 be	 the	 only	means	 by	
which	 a	 whistleblower	 may	 report	 irregularities	 without	 risk.43 	Among	 the	
large	corporations	in	Switzerland,	73%	allow	for	anonymous	reports.	The	need	
for	such	a	solution	is	demonstrated	by	the	fact	that	58%	of	the	initial	reports	
received	 by	 these	 corporations	 do	 not	 refer	 to	 the	 identity	 of	 the	 whistle-
blower.44	
	























43		 The	additional	report	mentions	the	 internet-based	whistleblowing	system	of	 the	Swiss	Federal	
Audit	 Office	 (Eidgenössische	 Finanzkontrolle)	 as	 an	 example	 (https://www.efk.ad-
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b) Duty of Action for Employers 
	





























bb) Deadlines for Handling the Report 
	
The	CH-Draft-CO	imposes	duties	on	the	employer	to	act	on	a	received	report.	
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whether	 a	 whistleblowing	 system	 has	 been	 implemented	 or	 not.53 	The	 em-
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3. Disclosure to the Public (3rd Cascade) 
	
Pursuant	to	the	CH-Draft-CO,	disclosure	to	the	public	by	a	whistleblower	is	an	
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E. Employer’s Duties Regarding the Protection of the Whistleblower 
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ther,	the	whistleblower	may	incur	no	disadvantages	from	consulting	on	the	re-
porting	rights	with	a	person	subject	to	statutory	secrecy	obligations	(Art.	328	
para.	 3	 CH-Draft-CO).	 The	 legislator	 does	 not	 define	 the	 meaning	 of	 disad-












































COMPLIANCE  ELLIANCE  JOURNAL   |    VOLUME 6   NUMBER 1   2020 
RITA PIKÓ  |  SWISS LEGAL STATUS ON THE PROTECTION OF WHISTLEBLOWERS 
 












tionalrat)	 dismissed	 the	 draft	 of	 the	 Swiss	 Federal	 Council	 (Bundesrat)	 on	
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63		 Speech	 of	 Federal	 Councilor	 Karin	 Keller-Sutter,	 (13	 Mar.	 2020)	 https://www.parla-
ment.ch/de/ratsbetrieb/amtliches-bulletin/amtliches-bulletin-die-verhandlungen?Sub-
jectId=48524#votum12.	
